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JURISDICTIONAL STATEMENT

In her brief, the Director assarts that this Court does nat have jurisdiction of this apped because
the issues require only the gpplication, rather than the congruction, of Missouri revenuelaws. This
assation, mede without ditation to any authority whetsoever, isincorrect.

For example, the Director, in her brief, argues that she may collect Missouri sdlestax froma
Missouri purchaser, Appdlant, thet did not provide an exemption certificate to the vendor, nor wes
charged Missouri sdestax by thet vendor. In effect, she asksthis Court to congtrue the language of
Sections 144.020 and 144.210" to permit such an action. That construction issueisdl that is required
to invoke this Court’ sjuridiction. Housing Authority of Poplar Bluff v. Eastwood, 736 SW.2d
46 (Mo. banc 1987).

Additiondly, the issue raised by the Director hersdf requires the condruction of Section
144.190.3, spedificaly, the definition of the phrase * spedific grounds upon which the daim isfounded.”
This Court has consgtently held thet the congtruction of a protest mechaniam to obtain overpaid taxes
condiitutes the congruction of revenue lavs within the meaning of Art. V, § 3 of the Missouri
Condtitution. See, e.g., ASARCO, Incorporated v. McHenry, 679 SW.2d 863 (Mo. banc 1984).

In Kuyper v. Stone County Commission, 838 SW.2d 436, 438 (Mo. banc 1992), this
Court dated that Artide V, 8§ 3, granting this Court exdusive gppdlae jurisdiction in dl casesinvolving

the congruction of Missouri revenuelawvs,

Lol dautory dtaions are to the Revised Statutes of Missouri of 2000, as amended.
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[Specks to the seriousness with which the people of this state view the efforts
of government to reech into their pockets and pocketbooks. ... [T]he people of
this sate intend their highest gppdlate court to determine the meaning and
vadidity of laws by which the tax collector exacts tribute for the support of the
government.
The Director’ s argument that this Court iswithout juristiction to decide this gpped is contrary to the
languege and purpose of Artide V, § 3 of the Missouri Congtitution. In short, jurisdiction of this gpped

properly lieswith this Court.
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STATEMENT OF FACTS

In her brief, the Director did not dispute any of the facts set forth in the brief of Appdlant Dyno
Nobd, Inc. (“Dyno”). The mgority of her datement of facts (Dir. Br. 6-13) isarecitation of language
in the Utility Agreement characterizing the unique business rdationship between Dyno and Hercules Inc.
(“Hercules’) referenced in Dyno's satement of facts (Dyno Br. 12).

The remainder of the Director’ sfactud satement omits severd dgnificant factsthat the Director
seekstoignorein her argument of this case, as discussed below, and dso mischaracterizes Dyno's
aguments before the Commisson.”  Therefore, Dyno respectfully suggests that this Court adopt the

facts as = forth in the Statement of Factsin Dyno's opening brief.

% Spedifically, the Director stated that “[t]he Commission dso denied Dyno Nobel’ s dternative
argument thet it should not have to pay tax on the inputsinto the ectricity generation process, in
addition to paying tax on its purchases of dectricity” (Dir. Br. 18). Dyno has not made such an
argument before the Commission, and does not do S0 before this Court because Dyno does not agree
thet it ever “purchased” dectricity. Indeed, the Commission itsdf noted thet “ Dyno's counsd
expredy dated that Dyno does nat daim amanufacturing exemption for the dectricity purchesg” (L.F.

173).
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STANDARD OF REVIEW

In her satement of the andard of review, and throughout her brief, the Director ignoresthe
relevant gandard for this Court'sreview of the Commisson'sdecison. The Commission entered
summary determination againgt Dyno and in favor of the Director (L.F. 175). When reviewing a
summary determination, this Court looks a dl of the admissions submitted to the trid court, together
with affidavits, to detlermineif thereisany materid fact issue to determine whether the prevalling party
was ertitled to judgment asamétter of law. Tauchert v. Boatmen’s National Bank of S. Louis,
849 SW.2d 573, 574 (Mo. banc 1993). In reviewing the record, this Court reviewstherecord ina
light mogt favorable to the party againg whom summary determingtion was entered. |d. Therefore, this
Court' sreview of the facts presented to the Commission must be in the mogt favorable light to Dyno.

Dyno adso nates that the Director did not dispute thet this case involves tax imposition satutes
which are to be gsrictly congtrued againg the Director, and if the right to tax is not plainly conferred by
datute, it will not be extended by implication. United Air Lines, Inc. v. Sate Tax Commission,
377 SW.2d 444, 448 (Mo. banc 1964), quoting Leavell v. Blades, 141 SW. 893, 894 (Mo.
1911) (“When the tax gatherer puts hisfinger on the ditizen, he must dso put hisfinger on the law
permitting it.”). Nor did the Director dioute thet this Court’ sinterpretation of Missouri’s revenue laws
isde novo. Zip Mail Services, Inc. v. Director of Revenue, 16 SW.3d 588, 590 (Mo. banc

2000).
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POINTSRELIED UPON

l.

THE ADMINISTRATIVE HEARING COMMISSION ERRED IN DENYING
APPELLANT'SMOTION FOR SUMMARY DETERMINATION AND GRANTING
THE DIRECTOR’'SMOTION FOR SUMMARY DETERMINATION BECAUSE,
UNDER SECTIONS 621.189 AND 621.193, THAT DECISION ISNOT AUTHORIZED
BY LAW OR SUPPORTED BY COMPETENT AND SUBSTANTIAL EVIDENCE IN
THAT APPELLANT'SREIMBURSEMENTSTO HERCULESFOR THE COSTSOF
OPERATING THEON-SITEUTILITIESPLANT ARE NOT SUBJECT TO MISSOURI
TAX UNDER SECTIONS 144.020.1(3) AND 144.010.1(9) BECAUSE THE COST
REIMBURSEMENTSDO NOT CONSTITUTE THE PURCHASESOF ELECTRICITY
WITHIN THE MEANING OF THOSE SECTIONS.

Scothman’s Coin Shop, Inc. V. Administrative Hearing Commission, 654 SW.2d 873 (Mo.

banc 1983);

Tauchert v. Boatmen’s National Bank of S. Louis, 849 SW.2d 573 (Mo. banc 1993);

Trailiner Corporation v. Director of Revenue, 783 SW.2d 917 (Mo. banc 1990).
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.

THE ADMINISTRATIVE HEARING COMMISSION ERRED IN DENYING
APPELLANT'SMOTION FOR SUMMARY DETERMINATION AND GRANTING
THE DIRECTOR’'SMOTION FOR SUMMARY DETERMINATION BECAUSE,
UNDER SECTIONS621.189 AND 621.193, THAT DECISION ISNOT AUTHORIZED
BY LAW OR SUPPORTED BY COMPETENT AND SUBSTANTIAL EVIDENCE IN
THAT, ASSUMING, ARGUENDO, THAT APPELLANT'SREIMBURSEMENTSTO
HERCULESFOR THE COSTSOF OPERATING THE UTILITIESPLANT ARE
SUBJECT TO MISSOURI TAX, APPELLANT WASNOT LIABLE FOR USE TAX ON
THOSE REIMBURSEMENTSBECAUSE THE APPLICABLE TAX WOULD BE
MISSOURI SALESTAX IMPOSED ON THE VENDOR, NOT UPON APPELLANT,
AND BECAUSE APPELLANT PRESENTED THE BASISFOR ITSCLAIM FOR
REFUND IN ACCORDANCE WITH SECTION 144.190.3.

First National Bank of Fayetteville, Arkansasv. United States, 727 F.2d 741 (8th Cir.

1984);

Kansas City Royals Baseball Corporation v. Director of Revenue, 32 SW.2d 560 (Mo.

banc 2000);

Santa Cruz Building Association v. Untied States, 411 F. Supp 871 (E.D. Mo. 1976).
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ARGUMENT

l.

THE ADMINISTRATIVE HEARING COMMISSION ERRED IN DENYING
APPELLANT'SMOTION FOR SUMMARY DETERMINATION AND GRANTING
THE DIRECTOR’'SMOTION FOR SUMMARY DETERMINATION BECAUSE,
UNDER SECTIONS621.189 AND 621.193, THAT DECISION ISNOT AUTHORIZED
BY LAW OR SUPPORTED BY COMPETENT AND SUBSTANTIAL EVIDENCE IN
THAT APPELLANT'SREIMBURSEMENTSTO HERCULESFOR THE COSTS OF
OPERATING THE ON-SITEUTILITIESPLANT ARE NOT SUBJECT TO MISSOURI
TAX UNDER SECTIONS 144.020.1(3) AND 144.010.1(9) BECAUSE THE COST
REIMBURSEMENTSDO NOT CONSTITUTE THE PURCHASESOF ELECTRICITY
WITHIN THE MEANING OF THOSE SECTIONS.

| ntroduction

Asdated in Dyno's opening brief, this goped addresses the extremdy unigue business
relationship between Dyno and Hercules. The Fadlity shared by Dyno and Hercules was arigindly
owned entirdy by Hercules, and was designed for one operator. The Fadility has one dectric loop
areuit running throughout, and has one Utilities Plant designed to provide the necessary steam,
dectricity and weter to operate the Fadility.

When Dyno purchased a portion of the Facility in 1985, Dyno and Hercules were required to,
and did, make arrangements to share utilities because of the Fadility’ sdesign. Spedificaly, the parties

agread to dlocate the cods of the Utilities Plant such that Dyno paid forty-five percent of the Utilities
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Plant’ sfixed cogts (that was due without regard to whether Dyno consumed dectricity), and pad its
share of the variable cogts basad upon its share of the consumption of dectriaity.

The Director arguesthat the cogt sharing arrangement between Dyno and Herculesisa sde of
dedridty from Herculesto Dyno. The sole basis of the Director’s argument islanguagein
the Utilities Agreement between Dyno and Herculesthat could be construed as
indicative of a sale. The Director asksthis Court to ignore dl of the other evidencein this case
(induding afidavits of the parties themsdves, dignterested parties, parties with interests adverse to
those of Dyno and Hercules, and the sworn satements of the Director’ s own auditor).

The Director dso mischaracterizes Dyno' s position in severd partsof her brief. The Director
disregards the goplicable andard of review, and her legd arguments are contrary to the established
precedents of this Court and the dear language of the gpplicable gatutes. In short, Dyno's
reimbursements to Hercules for the cogt of the Utilities Flant shared by the parties do not condtitute
purchases of dectricity within the meaning of Sections 144.020.1(3) and 144.010.1(9) becausethe
reimbursements are not in congderdtion for any trander of dectricity.

A. TheWordsin the Utilities Agreement Do Not Deter mine T axation

The Director spends agredt portion of her argument describing some of the languagein the
Utilities Agreament (Dir. 23-24). After nating language in the Utilities Agresment that can be congtrued
asindicaive of asde, the Director condudes that the cost sharing between Dyno and Hercules
conditutesasde. Sheinvitesthis Court to fallow her condusion by ignoring the other factsin the

record, and the gpplicable law.
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Hr4, the Director notes that this Court may look behind the parties’ characterization of a
transaction to determineits taxability (Dir. Br. 24). Scotchman’s Coin Shop, Inc. v.
Administrative Hearing Commission, 654 SW.2d 873, 875 (Mo. banc 1983). However, she
atemptsto dismissthis precedent by gating thet this Court never hdd that a party’ s cheracterization of
atransaction is entirdy irrdevant. Dyno has not, and does nat, argue that the characterizetion of the
transaction in the Utilities Agreement isnat a rdevant fact. Dyno's point, ignored by the Director and
the Commisson, isthat it isnot the only rdevant fact. The Director’s characterization of
Scotchman’ s Coin Shop ismisguided, & best.

Additiondly, it isinteresting to note thet the Director focuses only on the language of the Utilities
Agresment, and completdy ignores the language of the Asset Purchase Agreement. Asnoted in
Dyno's opening brief, (Dyno Br. 10-11; L.F. 160), Section 5.16 of the Assst Purchase Agreement
provides that Hercules and Dyno:

ghdl ... agreeinwriting upon the provison of common savices ... induding ...
appropriate sharing of raw materials and utilities®

The Utilities Agreement was drafted pursuant to this requirement of the Asset Purchese
Agreament. Thus, assuming arguendo that the Director’ simplicit pogtion thet only the texts of written
agreaments between Dyno and Hercules condtitute rdevant evidence presented to the Commission, the
characterization of the nature of the rdationship between Dyno and Hercules by the Commisson cannot

be sugtained under the $andard of review requiring this Court to view therecord in the

3 Emphasis added here and throughout, unless otherwise noted.

SL01DOCS/1378188.04 15



light most favorable to Dyno.* Tauchert v. Boatmen’s National Bank of . Louis, 849
SW.2d at 574.

B. TheWeight of the Evidence Demonstratesthat the Cost

Reimbursements Were Not Sales of Electricity

The Director caaudly asserts that Hercules and Dyno gpparently eected to Sructure the cost
reimbursements as sales, abusiness decison, according to the Director “thet is entirdly condstent with
other factsin therecord” (Dir. Br. 25). Thefacts she ditesin support of this Saement beiethe
conduson. Spedificdly, she dates that “Hercules kept the means of producing dectricity to itsdlf,
giving Dyno Nobd an option to purchese those meens’ (Dir. Br. 25). Thisis demondrably incorrect.
The Director' s own statement of facts provides that “Dyno Nobd heats the water and pumpsit back to
Herculesfor usein boilersthat produce seam” that drives the turbines that drive the generators (Dir.
Br. 14). Clearly, the heating fadlities are one of the “means of producing dectricity” thet Hercules has
not kept to itsdf, and thus, the Director’ s characterization of the facts she beieves most favorable to her
pogition isineccurate.

Furthermore, al of the rest of the facts presented to the Commission demondrate thet the cost

reimbursements did not condtitute the purchase of dectricity. Asnoted in Dyno's opening brief, Dyno

* This Court has never held that the text of an agresment or series of agreementsisthe only
rlevant evidence in detlermining the intent of the parties when the intent is undeear on theface of the
agreaments. See McDonnell Douglas Corporation v. Direcotr of Revenue, 945 SW.2d 437,
440 (Mo. banc 1997) (contrasting contract with deer title vesting provisons with those without dear

provisons).
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was lidhle for the fixed component of the cogts of the Utilities Plant regar dless of whether it
consumed electricity (L.F. 94, 100-01). The Director does not deny these facts, nor does she
dispute thet Dyno, in fact, paid forty-five percent of the fixed operating costs even though Dyno was not
operding its part of the Fadility on & least three sgparate occasons (Dyno Br. 11; L.F. 167). Indead,
she dates that “the contract nowhere sates that Dyno Nobd must pay whether it receives dectricity or
not” (Dir. Br. 26). While this satement is conggtent with the Director’ s undtated assumption that the
only rdevant evidenceisthetext of the Utilities Agreament, it is not conggtent with dl of the evidence
presented, and found as amatter of fact, by the Commisson. That evidence showed that Dyno Nobel
was ligble for the fixed reimbursement, whether or not it consumed dectriaity (L.F. 167).

The Director dso notes severd casesin which this Court has held thet fixed codts can be
included in the congderation of asde (Dir. Br. 27). These casesareirrdevant to this cass; not one
involved adigoute thet atrandfer of title had occurred and none involved Stuationsin which payments of
fixed cogts were made in the absence of atrander of something of value. These cases are ingppogite.

In its opening brief, Dyno noted that numerous parties conduded thet the rdationship between
Dyno and Hercules was one of cost sharing rather then asde of dectricity. Spedificaly, the evidence
edablished that Ameren has the autharity of the Missouri Public Service Commission (*PSC”) for the
territory the Fadlity sarved, and would benefit from a determination thet the rdationship wasthet of a
vendor and vendee; Ameren nonetheless conduded that Dyno's cogt reimbursaments to Hercules were
not sdes of dectricaty (Dyno Br. 27; L.F. 83-89, 96, 102). The evidence dso established thet the
Director’ s auditor and audit supervisors reeched the same condusion in the aosence of the language of

the Utility Agreement (Dyno Br. 27; Dep. 17, 45-46), a concluson conggent with the fact that nether
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Dyno nor Hercules has a catificate of authority from the PSC (L.F. 168). The Director atemptsto
avaid theimplications of these factsin two ways naither of which isavalling.

Hrd, the Director complains thet the affidavits presented to the Commission do not reved the
Oetails or gandards of the invedtigation conducted by Ameren usad in determining thet the rdaionship
between Dyno and Hercules was not that of avendor and vendee (Dir. 28-29). Tdlingly, she does not
dispute Ameren’'scondusion. Thefact that the evidence of Ameren’ strestment is not in the form the
Director would like does not permit her, or this Court, to ignore the evidence, epedidly in view of the
fact thet the entire record in this case must be viewed in the light most favorableto Dyno. Tauchert v.
Boatmen’ s National Bank of St. Louis, supra.

Likewise, the Director atemptsto avoid the implications of her auditor' s condusion thet the
cogt rembursements were not sdles of dectricity. Frg, she Sates thet the auditor, Richard Diein, was
not auditing the transactions that are now before this Court (Dir. Br. 28). While Mr. Diein may not have
audited Dyno'srefund daim, he was the auditor respongble for auditing dl of Dyno'sadtivities He
spent more than two weeks a the Fadility, and conduded thet Dyno was due arefund on the tax it
remitted on cost reimbursements (Dep. 11, 16-17, 22-23, 45). Second, the Director Satesthat Mr.
Diein did not have a copy of the Utilities Agreement when he made his determination (Dir. Br. 27).
While true, this Satement does nat help the Director’ scause. The fact that the auditor and his
supervisors conduded, based on the pure economic subgtance of the rdationship, thet the cost
reimbursements from Dyno to Hercules did nat condtitute the taxable sde of dectricity decimeates her
argument thet the record, viewed in the light most favorable to Dyno, supports the summary

determination entered by the Commission.
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The Director dso atemptsto avoid the facts in the record by mischaracterizing Dyno's
aguments. The Director datesthet Dyno dted no authority thet would bind this Court to the
determinations of Ameren or its auditors (Dir. Br. 28-29). Dyno has not, and does nat, suggest thet the
determinations of these third partiesis binding upon this Court. However, these condusonsdo
condiitute evidence of the various parties’ intentions and show that the Director’s characterization of the
relationship between Dyno and Herculesisincorrect.

C. The Analogiesin Dyno’'s Opening Brief Demonstrate that the

Director’sInterpretation is Erroneous.

The Director’ s reponse to the andogies presented in Dyno's opening brief (Dyno Br. 25-26)
demondrates the fdlacy of her postion. With respect to the example of the college roommetes ordering
pizza and sharing the cogts, the Director concedes that her pogition in this case requiresthe
“theoreticd” condusion that one roommete is resdling a portion of the pizzato hisroommete. But the
Director dates that taxability would depend upon whether the firgt sudent is engaged in “busness’ and
whether the transaction isan “isolated or occasond sde’ (Dir. Br. 25, n. 5). The Director’sonly
solution to the dilemma caused by her pogition in this caseisfor dl roommeates to request “ sparate
checks’ from the ddivery driver, separatdy dlocating the repective amounts of pizza desired, and
correctly gpportioning the Missouri salestax rdated thereto.

The Director does not even attempt to recondile her position with the example of the same
roommetes sharing the codts of atdephonein ashared goatment. Under the Director’ s position, the
roommete in whose name the tdephone is registered is engaged in the retall sale of tdlephone sarvicesto

the other roommates. Therefore, goplying the Director’ s logic conggtently, the first roommeate should
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be required to file atariff with the PSC requesting the right to sl retal telephone sarvices within the
sarvice area of the gpartment.

InTrailiner Corporation v. Director of Revenue, 783 SW.2d 917, 921 (Mo. banc
1990), this Court hdd that where the Director’ s interpretation of the law would produce an asurd
result, this Court should rgject such an interpretation in favor of one that avoids unjust and unressonable
ends. Inthat case, the Director’ sinterpretation of the law would have exempted the repair of trallers
while attached to truck-tractors, but tax those repaired while not so linked, an interpretation this Court
conddered absurd. 1d. The Director’ sinterpretation of the law in this case, which would reguire
roommeates to provide exemption certificates to pizza ddivery driversin casesin which apizzawould be
shared and would require roommetes to file tariffs with the PSC in order to alow other roommeatesto
use acommon telephoneis a leaest as dosurd asthe Director’ sinterpretation of thelaw in Trailiner.
Thus, for this additiona reason, the Commisson’s decison upholding the Director’ s interpretetion of the
law must be reversed.

In summary, the Commission’s decison would reverse the long-gtanding Missouri rule thet the
economic redities of atransaction determineitstaxability. Therefore, this Court should reversethe
Commission and determine that Dyno is entitled to arefund of Missouri use tax paid becauseits cost
reimbursements to Hercules do not condtitute the taxable purchase of dedtriaity; rather, those
reimbursements are asharing of their cogtsto jointly produce the same for their consumption a the

Fadility they share.
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THE ADMINISTRATIVE HEARING COMMISSION ERRED IN DENYING
APPELLANT'SMOTION FOR SUMMARY DETERMINATION AND GRANTING
THE DIRECTOR’'SMOTION FOR SUMMARY DETERMINATION BECAUSE,
UNDER SECTIONS621.189 AND 621.193, THAT DECISION ISNOT AUTHORIZED
BY LAW OR SUPPORTED BY COMPETENT AND SUBSTANTIAL EVIDENCE IN
THAT, ASSUMING, ARGUENDO, THAT APPELLANT'SREIMBURSEMENTSTO
HERCULESFOR THE COSTSOF OPERATING THE UTILITIESPLANT ARE
SUBJECT TO MISSOURI TAX, APPELLANT WASNOT LIABLE FOR USE TAX ON
THOSE REIMBURSEMENTSBECAUSE THE APPLICABLE TAX WOULD BE
MISSOURI SALESTAX IMPOSED ON THE VENDOR, NOT UPON APPELLANT,
AND BECAUSE APPELLANT PRESENTED THE BASISFOR ITSCLAIM FOR
REFUND IN ACCORDANCE WITH SECTION 144.190.3.

A. Dyno’'sRefund Claim Satisfied the Requirements of Section 144.190.3

In her brief, the Director chdlenges the Commisson’sfinding that Dyno'srefund daim satified
the requirements of Section 144.190.3, which provides that *[elvery dam for refund must bein writing
under oath, and must ate the specific grounds upon which the daim isfounded.” Because, as
discussed beow, the refund daim satisfies Section 144.190.3, the Director’ s arguments to the contrary
are migplaced.

The requirement that every daim for refund date the spedific grounds upon whichthedam s
founded in Section 144.190.3 is andogous to the requirement for adam for refund for federd income

tax set forth by Treas. Reg. § 301.6402-2(b)(1) that “the dam mug set forth in detall eech ground
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upon which a credit or refund is daimed and facts sufficent to gpprise the Commissoner of the exact
bed's thereof.”

InFirst National Bank of Fayetteville, Arkansasv. United States, 727 F.2d 741, 744
(8th Cir. 1984), the Court of Apped's condrued thet provison, Sating:

The reasonsfor the rule requiring ataxpayer to date the grounds for hisdlam
areto “prevent surprise ... to give adeguate natice to the Sarvice of the nature
of the daim and the pedific facts upon which it is predicated, thereby permitting
an adminigrative investigetion and determination .. .to provide the
Commissioner with an opportunity to correct any erors and ... to limit the
soope of any enauing litigation to those issues which have been examined.. ..
(quotations omitted)

Thisraiondeis nearly identica to the purpose of Section 144.190.3, as noted by this Court in
Kansas City Royals Baseball Corporation v. Director of Revenue, 32 SW.2d 560, 563
(Mo. banc 2000):

Thisrequirement ... has been read to require that the Director of Revenue be
apprised of the grounds for the taxpayer’ s daimed refund in amanner which
dlows him to make ameaningful determingtion of the issues presented by the
taxpayers (citations omitted).

Because the form and intent of the Missouri and federd spedificity requirements are andogous,
if not identicd, federd authorities are indructive in determining compliance with the requirements of

Section 144.190.3.
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In Santa Cruz Building Association v. United States, 411 F. Supp. 871 (E.D. Mo.
1976), the court addressed aStuation very smilar to thiscase. In Santa Cruz, the plaintiff filed a
dam for refund on the broad bads thet the “ Taxpayer qudifies as atax-exempt organization.” The
United States argued thet the court did not have jurisdiction to decide the merits of the daim because
the refund daim did not satisfy the same “ spedificity” reguirements the Director arguesinthiscase. The
court rgected this argument, noting that the purpose of the rule wasto dlow the IRS the opportunity to
determine the merits of the daim in order to make ameaningful determingtion. The court then Sated
thet the daim itsdf is not the only information upon which the IRS rdies to detlermine the besis of the
dam. Id. a 876. The court noted that, prior to denying the plaintiff’s daim, the IRS was provided
with and aware of previoudy filed documents daiming the tax exemption, induding a higtory of the
organization's activities and purposes. Therefore, because the IRS was aware of the facts necessary to
meke adetermination of the taxpayer’s daim, the court held thet the taxpayer’ s broad datement in the
dam for refund satidfied the gpedficity requirement. See also Ottawa Silica Company v. United
Sates, 699 F.2d 1124, 1139 n.6 (Fed. Cir. 1983) (court may consder merits of refund daim when
generd grounds for rdlief were dated and IRS hed adequiate natice of facts of spedific bassfor dam).

Inthis casg, Dyno'srefund daim broadly sates that “ Taxes were incorrectly accrued on
purchases that were not taxable to Dyno Nobel, Inc.” (L.F. 27). Theonly fact necessary to
determine that the transactions were exempt from use tax under Section 144.615(2), assuming
arguendo thet the cogt rembursaments condituted taxable sales of dectridty, isthat Herculesand
Dyno were located in Missouri, and thet the transactions took place entirdly in Missouri. The Director’s

atemptsto obscure her actud knowledge of thisfact are unavaling.
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In support of her argument thet she did not have knowledge of thisfact, she Satesthat the
Utilities Agreement dates that both Hercules and Dyno are Ddlaware corporations; thet the Utilities
Agreament described the Fedility as being “near Louisana, Missouri,” atown located near the lllinois
border; and that some invoices indicated aforeign “ship from” location. Even if this Court were
indined to acoept the Director’ s dlegation thet these facts crested confusion asto whether the
purported sdes of dectricity took place in Missouri a face vaue, there is no dispute thet the Director’'s
own auditor spent two weeks a the Fadility and dearly understood thet the Facility wasin Missouri
and that dl of the dectricity generaied a the Faallity was generated in Missouri (Dep. 13-15).
Because the auditor hed this knowledge, he acknowledged thet Dyno'sdam for refund indluded this
theory of overpayment (Dep. 34-35).

Because the Director had adeguate knowledge of the facts underlying Dyno' s refund daims, the
cax=s she dtes are nat gpplicable here. For example, in Kansas City Royal s, the Director' ssole
source of information prior to denying the refund daim was the daim itsdf. Asnoted in the Director’s
brief (Dir. Br. 33), the mentioning of the yearbooks was on one line of a 28-page soreadshest and not
differentiated from the “ promotiond items’ idertified in the body of thedaim. On thesefadts this
Court conduded that the Director could not meke ameaningful determination of the issues presented on
theyearbooks Likewise in DST Systems, Inc. v. Director of Revenue, 799 SW.2d 799, 804
(Mo. banc 2001), this Court refusad to condder amanufacturing exemption dam when it was not
presented in protest payment affidavits, the refund daim or even the complaints before the Commission,
asit refusad to congder adam for refund in I nter national Business Machines Corporation v.
Director of Revenue, 765 SW.2d 611, 612-13 (Mo. banc 1989) in the absence of adequate

information before the Director. These cases are didinguishable. Here, the Director conducted atwo-
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week audit of Dyno prior to meking a determination on the daim for refund. Thus, the Commisson

correctly condudesthat Dyno's dam for refund satisfied Section 144.190.3.
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B.  Assuming Arguendo That the Cost Reimbur sements are Subject to
Tax, They Are Subject to Missouri Sales Tax on Herculesand Not
Missouri Use Tax On Dyno, Because It Provided no Exemption
Certificatesto Hercules
In its opening brief, Dyno noted that Section 144.610 imposes the Missouri usetax on dl
purchases thet are usad, consumed or gored in Missouri, and that Section 144.615(2) exempts from
use tax, “property, the gross receipts from the sale of which are reguired to be induded in the measure
of the tax imposed under the Missouri sdestax lav” (Dyno Br. 32). Thus, asnoted in Dyno's opening
brief, if the cost rembursaments are taxable a dl, they are subject to Missouri sdlestax (Dyno Br. 32).
Section 144.210 provides that the Director may collect sdestax from a purchaser only if the
purchaser provided an exemption catificate to the vendor (Dyno Br. 33). See, e.g., Concord
Publishing House, Inc. v. Director of Revenue, 916 SW.2d 186, 189 (Mo. banc 1996);
Bratton Corporation v. Director of Revenue, 783 SW.2d 891, 893 (Mo. banc 1990).
Because Dyno never provided Hercules with an exemption certificate or other written evidence of
exemption (L.F. 168), the Director is precluded from retaining Dyno's use tax paymentsto stisy the
dleged lidhility of Herculesfor sdestax (Dyno Br. 33).
The Director did not dispute any of the foregoing Satementsin Dyno's opening brief. Rether,
she advances various arguments that heis entitled to kegp tax paid by the wrong taxpayer.
Hrg, shedtesRing v. Metropolitan St. Louis Sewer District, 969 SW.2d 716, 718
(Mo. banc 1998) for the proposition thet voluntarily paid taxes need not be refunded. Whilethisisa

generdly true datement of law, this Court in Ring followed by dating:
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Thus for [taxing entity] to face the possibility of any lidhility to those who pad the

uncondiitutiond fee increese, there must be awaver of soveragn immunity and the

persons daiming arefund or credit must have complied with the terms of the waiver of

overegn immunity.. ..
Inthis case, Section 144.190 condtitutes awaiver of sovereign immunity. Because, as discussed above,
Dyno stisfied the requirements of Section 144.190, the Director’ s reliance upon Ring is misplaced”

The Director’ sfind argument isthet “if Dyno Nobd is due arefund because the transactions
were subject to sdestax ingeed of use tax, no money should be refunded to Dyno Nobd. Ingteed, any
use tax amounts thet were paid should be gpplied to the sal es tax that was due on the transaction”
(Dir. Br. 35-36). The Director cites no authority in support of this argument, and makes no atempt to
disinguish the Satutes and cases dited by Dyno in oppodtion to this point. 1n essence, the Director
aguesthat if she has collected the correct amount of tax (a propogtion that Dyno disoutes under Point
1), but from the wrong taxpayer, thet is dose enough for government work. The Director knows
thet the inddence of sdlestax is on the vendor, and that iswhy the Director frequently pursues vendors
for sdestax on padt transactions, even when the Director knows that those vendors have no aaility to

recoup the tax from consumears. See, e.g., Kanakuk-Kanakomo Kamps, Inc. v. Director of

> The Director do eroneoudy daimsthat Dyno did not pay any sdestax on the inputs used to
produce dectricity e the Fadility (Dir. Br. 35). That assertion is patently incorrect as the record
demondrates that Dyno's cogt reimbursements induded its share of dl taxesimpased on any utility plant

purchases (L.F. 83-89, 93-94, 100-101).
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Revenue, 8 SW.3d 94 (Mo. banc 1999) (Director successfully pursues sdes tax assessment againgt
operator of summer camps a which gpproximeately 9,500 campers Say each summer); Bolivar Road
News, Inc. v. Director of Revenue, 13 SW.3d 297 (Mo. banc 2000) (Director successtully
pursues sdestax assessment for three-year period on token sales a place of amusement).

Furthermore, it is obvious that the Generd Assembly intended to impose the sdestax on the
sler of tangible persond property or taxable sarvices: Thisintent is demondrated by its enactment of
Section 144.021 in 1965. Prior to thet time, the Missouri sdestax wasimpased directly on purchesers,
and required collection by sdllers 1t is obvious that the Director is now trying to enlist this Court in
reverang theimpaosition of the Missouri sdestax to the position rgected by the Generd Assembly more
then thirty years ago.

Dyno overpaid Missouri use tax because the cost rembursements (even if they condtitute the
taxable purchase of dectricity) are expresdy exempt from Missouri usetax under Section 144.615(2).
Because Dyno overpaid the tax, Dyno is entitled to a refund pursuant to Sections 144.696 and
144.190.

CONCLUSON

Basad on the foregoing and for the reasons set forth in Appelant’ s opening brief, Appd lant
respectfully requests thet this Court reverse the Commisson and remand with indructions to sugain
Appdlant’ srefund dam.

Respectfully Submitted,

BRYAN CAVELLP

Edward F. Downey, #28826
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